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REMITTITUR
TN THE SUPREME COURT OF THE STATE OT UTAH

-----oo0oo-----

Guaairon-Fayette CanaI
Company, a Utah corporatioa,

Plaintiff and Re apondent,

Gunaieon Irrigation Companyr
a Utah corporation,

Defendant and Appellant.
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No. 11209 ,

FILED
Deccmber 5, 1968
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Thia ie an appeal by Gunniaon Irrigation Company from e luttltttllt : .r'

judgment decreeing prioritiea in the uee of water to plaintiff, Gunniron-Feyottc
Canal Company, and a croea-appeal by the plaintiff from a tumrrnry judgrncat
holding that plaintiff cannot recovet for water allegedly wrongfully rppToPdft d
by the defendant. 

,.rJ
onNovember30,l936,the,,CoxDecree|l.wa!aignodbyJud1rIrBor{

H. Cox, adjudicating all of the righta to the watere of the Sevicr Rivu rnd itr
tributariea. Thie appeal deale only with t.Le Saupitch Rivor, e tributrry of th3
Sewier, and its own tributaries, to wit Twelve Mile Creek end Six Milc Crolk
The plaintiff was awarded 40 c.f.a.' of the water flowing in SanpitchRivcr;
and Highland Canal Company, defendantta predeceaaor in interest, w.a erudrd
a greater amount of the flow, with thie limitation:

Twelve Mile Greek at a point S. 46 degreee 48 minutce rf .
?50 feet from the NE corner of the SWI/4 of the NEI/4
Sec. 32, T. l8 S., R. 2 E. into the Highland No. 

-Ganel.
It ie provided, however, that all of the righta of the Highland
Canal Company to the use of the wa:er from Sanpitch River
and ite tributaries, Six Mile Creek and Twelve Mile Creek erc
subject to the right of the Gunnison-Fayette Canal Company to
25 c.f. s. out of 40 c.f. e. awarded to said Gunnison-Fayette
Canal Company.

TheCoxDecreeiecontainedinaprintedbookconteining232Fl3e..
The appellant claims that becauee the quoted proviaiona are writtca ia r rub*-
paragraph which distributes the water of Twelve Mile Creek that tbero ia aa
ambiguity and that the priority to Gunnison-Fayette Canal Company for
25 c.f,8. must be limrted to water flowing in Twelve Mile creck or to tblt
in Twelve Mile Creek together with that in Six Mile Creek becluec thc de -
ecription given for Twelve Mile creek is really that of six Mile crcck.

For the court to err in the survey description createa no embiguity
when the creeka are clearly deaignated by name. Tbe trial court could.3G s
ambiguity and refused to allow evidence of Phat wag the intent of the provi'
aions or what the practice over t}re yearE had been. We are inaccordsitb
that ruling. The decree ia cryetal clear, to wit, that of the 40 c.f. l. 3911.d.d
to plaintiff, 25 c.f.. a. would have priority over the water awardcd to tlbc
dcfendant. a

The judgrnent of the lower court is affirmed as to this priority.

l. rrC. f. s.rr ig aa abbreviatiou for cubic feet per eecond-
Z, The water in the streama variea greatly from time to time. At timGt thc
flow is great enough for all. At other timea therc ir an insufficisnt flox' rBd
so the needg of ueera are aatisfied according to thoir reepectivc Ptlotlttcr.
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7 rg the matter inw^r,,-,r :- -, . :'the plaiiuilff;:1^involved in the cross-appeal a differe, ',''

f ::l*i'';fi ;.ffi ;"i::',::if f ;ff 11'""*":Y::#"ff ';#;1'*"
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di s tr i buti o or

:1.::ll"t.o.." *ti'.'"*red the loss, and Yongt'ul,v ot".tr"i,'r1t"lj;,jit;'iflt"
light to bring the action. ' --'- they and they aloae wourd havc the

The Nonprofit car^^--.r
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;T ::l? * :i,#,i1,'li;,13 ;,,-.,3 y. c. A' e 5 3

;'1"r, -y"""i'r'r,,"ir".",I'"::i#r:.; companiee. ''B;T";-.' 

'i-T:rTirtrTjt:l'",bc eued, complain and defend, in ite c," 
are given power ". . . til i. 1""."aofPOfate name. n !-' 'v csE arlq 

"

:..r-- The instant action wa8 not brousht fnr ,r^-^ _
],"0t". eseumed. ri *.ll.r*L'.Xtir::iTlJ_for darnages to crops ag the trirltt. ptairrtirr ii'rrr.'wag 

for the value of the wa.ter fi;;; been awardcd toa"r""J"i.-- ;i.;;:.x Decree and whir
value, end the r."r 1tut, if any;;.- ;;1:" 

tad been wronefuul ot"*i.i ot ,1".

:o-o..T,,."n.0i.i"',f,',T:ii'fiT*:1.":i:1",:*'.Ti'":l*i*l*.*;
Ill ::t"' or the water, ";j-;;".J;T:;"":3e 

ehourd be abre ro recover rorfor ita 
"r."ur"ralir€r1 

strd it would hotd the pro""ul" lr-Jr,i, i,rag,",.oi-io?ort 
i.,,.

::f::"::"ff:t::t".t{ 
the trial .o,r't th"-t the plaintirr hae no right to rue ir 

,;i
with thia tp;;;":"; rs remandeo to' r,r'tll' 

1r..":-Jit"rl ol, ,r,"oosirtent,oEra are awarded to rne plaintiff.
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TUCKETT. Juetice: (Concurting in part)
I concur with the opinion of Junrcat by the court below a*r."i* j"Yt"" Ellett affirmin

plrlntiff, but I arr

f i:*',";;ilJ::,T;'":::'J"'*",',;";:il:**"':ff f ;:T,#:i:;"damegee. r am ii .;;.;;.;, ;lill;: j:_:n. r.ight or the praintirr;; ;;;;;:;
S:.:,r.'L";:;#.J"""T"'"T:T;1il?',l: 

nprorit-corf "'""i
lur thc risht to ,ul'u', I do not il:;:'ril,:iljiX,"J:':'j-;,r$::';';i':":
ao.. ooi "i".r;r;:..":' 

damages """r"i,,.i'i;,rj:il::ff*': upon thc prain_
quite crear rn",lf,.t 
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the damag-e'i" 
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or the damase eur.rere_d orl" *or"r;tri:::j"J"3?L

:il::j:#;"ff #:T":LT;T;T,".""'f,T,:ir:il'"""T,"";:=l'a,,aw

_ I would affir
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the lower court ia granting a summary judgment upon
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